

Sustainability Matures--
A global consensus emerges on this misunderstood concept
Consider these responses you might hear from business executives about sustainability:   
“We’re covered. We already have a good environmental compliance program with few regulatory violations.” 
“We have strong initiatives on climate change, energy conservation and recycling, so we have sustainability well in hand.”
“Sustainability is about good citizenship and good public relations. We have always tried to be a good corporate citizen. There’s really nothing more we need to do.” 
“Sustainability seems to encompass everything under the sun. It’s just more tree-hugger mumbo jumbo. Who needs that?” 
“What is sustainability?”

For sustainability advocates, companies’ over-optimistic claims of not needing to be more sustainable, as well as the basic misunderstanding about the meaning and reach of the concept isn’t encouraging. Fortunately, as more executives become aware of sustainability and its value, these remarks aren’t heard as often as they once were. For example, consider the view of Jeff Immelt, head of the $150 billion company General Electric, which is known for its Ecomagination commitment to “build innovative solutions for today’s environmental challenges while driving economic growth”: 

The world’s changed. Businesses today aren’t admired. Size is not respected. There’s a bigger gulf today between the haves and the have-nots than ever before. It’s up to us to use our platform to be a good citizen. Because not only is it a nice thing to do. It’s a business imperative.
 But to the uninformed, one question lingers: is sustainability just a passing fad? 

No. Quite the contrary. There is plenty of evidence it is here to stay. In government circles in Australia, Canada, Europe, South Africa, and several other regions, sustainability has been gaining momentum. Attention to it has also been on the rise among leading businesses, academic institutions, governments, and other sectors in the United States and abroad. In McKinsey & Company’s 2014 survey of nearly 3,000 business executives around the globe, 43 percent said their companies seek to align sustainability with their overall business goals, mission, or values—up from 30 percent who said that only two years earlier. Almost half of those CEOs responding listed sustainability within their top three business goals, compared with one-third who did so in 2010.  In a 2015 global survey conducted by Ethical Corporation, nine in ten of 950 corporate respondents, mostly from the U.S. and Europe, said that sustainability was becoming an increasingly important part of their business strategy.  World leaders like United Nations (U.N.) Secretary-General Ban Ki-moon are promoting this idea. Several thousand companies and other organizations are now periodically reporting their sustainability position and performance to the public each year. Over the past few years, sustainability-related conferences have been held throughout the world—even in places like Chile, China, Croatia, Iceland, Kenya, Morocco, Palestine, and United Arab Emirates. Eighty major banks around the world have endorsed the Equator Principles, committing to consider sustainability effects in making major investment decisions. The European Council in 2009 confirmed that “Sustainable development remains a fundamental objective of the European Union….” In recent years there has been a blizzard of discussion and debate among business, activists, and academics about it. Books and articles abound on the topic. In 2015, there were over 110 million entries on sustainability on the Internet.  
History of Sustainability

But even with all this attention to sustainability, many in business remain confused about it. The concept—really a blend of concepts—first emerged in Stockholm during the 1972 U.N. Conference on the Human Environment. At this important conference, both industrialized and developing nations debated whether environmental protection or economic development was more important. This was a burgeoning time for the environmental movement. Only 10 years earlier, Rachel Carson published Silent Spring, a powerful book describing the dangers of pesticides. Also in 1972, the United States passed five major pieces of environmental legislation. Only a year later, India would witness the Chipko citizen uprising against deforestation. Within this context, the debates at Stockholm gave birth to the notion that both environmental protection and economic development were inextricably linked. That idea has been refined through extensive discussions in U.N. circles over the years that followed. 


From the late 1970s and through the 1980s, other events sparked public outcries about the need for environmental responsibility, along with growing demands for open, transparent communication from industry and government about environmental risks. This was the time of the Love Canal toxic waste debacle in New York; the deadly chemical release in Bhopal; the massive Alaskan oil spill from the Exxon Valdez oil tanker; and the disastrous radiation release at the Chernobyl nuclear power plant in the Soviet Union. In the United States, these headline events inspired a number of laws, including one requiring industry to file annual public reports on their inventories and releases of toxic materials—data that shocked many communities. 

But environmental issues were not the only concern. The Apartheid racial segregation policies of South Africa were coming under attack from civil rights leaders, as well as religious and student activists. The movement gained momentum in 1976 when South African police fired on student demonstrators at Soweto.  Universities, pension funds, and local governments in Europe and the United States began dropping their investments in companies that refused to recognize human rights and equal opportunity in their South African operations. The seeds of Apartheid’s demise were being sown, and socially responsible investing (SRI) was being redefined. Meanwhile, a new disease, acquired immune deficiency syndrome (AIDS), was just beginning its devastating rampage. 

These issues served as the backdrop for the Bruntland Commission, a group appointed by the United Nations to propose strategies for improving human well-being without threatening the environment. In 1987, the commission published its report containing the definition of sustainable development most widely used today: “Development that meets the needs of the present without compromising the ability of future generations to meet their own needs.”  Five years later, the concept was fleshed out in 27 principles in the Rio Declaration on Environment and Development, the work product of the Rio Earth Summit—the U.N. Conference on Environment and Development in Rio de Janeiro. The declaration recited the economic and environmental concerns that had been the main focus of sustainability, but added social topics like peace, poverty, and the role of women and indigenous people.   
In 1997, Briton John Elkington introduced a definitional term drawn from financial accounting: the triple bottom line (TBL). By this he meant that for an organization to reach sustainability—a term referring to an organization’s approach to society’s sustainable development, the organization must achieve not only economic “bottom line” performance but environmental and social performance as well. When the Global Reporting Initiative (GRI), a coalition of investors, activists, businesses, and other organizations, issued its draft Sustainability Reporting Guidelines for organizations in 1999, it, too, assumed sustainability entailed all three TBL elements. The final and updated versions published between 2000 and 2013 continued that assumption.  

In recent years, other developments have refined the dimensions of both sustainable development and sustainability. High-profile incidents involving sweatshops in Asia have given rise to voluntary inspection and certification programs targeting operations supplying products to transnational companies. Pressure from activists has led to other certification programs on fair trade, lumber, fishing, and agricultural products. Labor and environmental groups have appeared together at demonstrations against global trade policies. Financial scandals at Enron Corporation (Enron), Tyco International Ltd. (Tyco), and WorldCom have highlighted the importance of good corporate governance. Organic food and hybrid cars are no longer novelties but big business. Product and packaging take-back laws have extended the responsibility of producers across Europe. Climate change is now a threat backed by serious science, and an issue of growing investor concern. Rating groups have exploded on the scene to evaluate company social and environmental performance to satisfy growing legions of socially responsible investors who now are responsible for more than $3 trillion—1 of every $9-- in managed portfolio investments in the U.S. alone. The GRI has helped make sustainability reporting commonplace among major companies. Activist and public interest groups—known as nongovernmental organizations (NGOs)—have gained considerable voice and power. Through creative use of coalitions and the Internet, they continue to expand their role. All of this has been encircled within the concept of sustainability. 

As organizations have pushed forward to address sustainability concerns, they have found certain approaches lend themselves to the broad multidisciplinary challenges posed by the concept. What works best? An interdependent multi-disciplinary approach rather than a silo strategy; an integrated framework instead of isolated, stand-alone programs; transparent communications instead of closed ones; a long-term perspective rather than a short-term view; and a sharing attitude, not a selfish one. 
Practical Definition: Respect and Resources 

Indeed, the myriad trends, events, issues, and approaches ascribed to sustainability—especially those identified in large global multi-stakeholder forums—all reflect a practical operational meaning we call the “2Rs,” which stand for:

Values-driven management based on—
· Respect: respect for people and other living things; and 
· Resources: the wise use of economic and natural resources, 
for the purpose of sustaining and promoting the long-term well-being of the organization and society (including the environment).
Framing sustainability as a type of values-driven management acknowledges the emphasis on integrating the values of 2Rs (or TBL) into the organization. As noted in a 2014 study by the National Association of Environmental Management (NAEM), an organization touted as the largest professional community for environment, health, and safety (EHS), as well as sustainability decision makers, “companies…are now increasingly integrating sustainability into how they manage every aspect of the business, from product design and procurement to new employee orientation and marketing.” Fifty-eight percent of the executives responding to McKinsey’s 2014 global survey said that sustainability is now fully or mostly integrated into their companies’ culture. Integration establishes these sustainability values as a framework for decision making at all levels of the organization, which may be why this is a key indicator of sustainability excellence among businesses. Indeed, a 2014 survey of over 800 sustainability experts in 87 countries by GlobeScan and the consultancy SustainAbility found that a long-term commitment to sustainability values integrated deeply within the organization, along with ambitious targets and polices, to be the primary reasons a company is cited as a sustainability leader. 
A values-driven approach has practical benefit for top managers, too. Certainly Herb Kelleher, the founder and former chief executive officer (CEO) of the much admired Southwest Airlines, agrees:
[I]’ve always thought that having a simple set of values for a company was also a very efficient and expedient way to go. And I’ll tell you why. Because if somebody makes a proposal and it infringes on those values, you don’t study it for two years. You just say: “No, we don’t do that.” And you go on quickly. So I think that contributes to efficiency.

Selecting the Term: Sustainability? Corporate Social Responsibility? Something Else?   

Besides sustainability and sustainable development, other terms are used to describe the 2Rs as they apply to organizations: corporate social responsibility (CSR), corporate citizenship, sustainable growth, and more. Sustainability arose from concern about the balance between the environment and economics, while the terms related to responsibility and citizenship have generally sprung from the tradition of corporate philanthropy. With the advent of the TBL, however, these concepts have drifted together somewhat. 


Still, there are many who insist that these terms carry different meanings. As sometimes used, social responsibility refers to one of the three parts of the TBL that covers community and employee issues and the like. But the term is also often used to cover the full TBL and 2Rs. Think of corporate social responsibility (CSR) reports, which have come to be synonymous with sustainability reports, and of socially responsible investing (SRI), which has come to mean investing in companies taking into account not only their financial performance but that on environmental, social (in the narrow sense), and governance (ESG) matters as well. The International Organization for Standardization’s (ISO’s) ISO 26000 International Standard—Guidance on Social Responsibility defines social responsibility to be:
Responsibility of an organization for the impacts of its decisions and activities on society and the environment through transparent and ethical behavior that
· contributes to sustainable development including health and the welfare of society;

· takes into account the expectations of stakeholders;

· is in compliance with applicable law and consistent with international norms of behaviour; and

· is integrated throughout the organization and practiced in its relationships.   

As used within the ISO standard, this concept has the same reach as sustainability’s TBL and 2Rs, except it excludes the economic viability of the organization itself. This is apparent from a comparison of the general topics covered by GRI’s G4 Sustainability Reporting Guidelines (items1-8) and ISO 26000 Social Responsibility Guideline Standard (items 1-7) as listed below:

1. Governance: oversight structures and systems for legal and ethical compliance and risk control on the topics below for the organization and its supply chain.

2. Human Rights: civil rights, nondiscrimination, etc.

3. Labor Practices: wages, benefits, working conditions, employee safety, work-life balance, etc.

4. Environmental Issues: pollution, energy and resource conservation, biodiversity, etc.

5. Fair Operating Practices: anti-corruption, fair competition, responsible public policy and lobbying, etc.

6. Consumer and Product Issues: fair marketing, consumer safety, product compliance, product stewardship, etc.

7. Community Involvement and Development

8. Economic Viability of the Organization; revenues, costs, retained earnings, etc.
This convergence on the scope of sustainability and social responsibility by these two influential large, global organizations signals an emerging consensus of stakeholders about the meaning of these two terms and about the expected scope of responsibility of companies and other organizations.  Indeed, thousands of important global stakeholder groups representing companies, labor unions, NGOs, and governments spent five years hammering out the scope of social responsibility for the ISO standard, and some 15 years refining the scope of sustainability for the most recent version of the GRI guidelines. 
The term corporate responsibility is usually thought to be synonymous with social responsibility or business ethics. To some people, corporate citizenship suggests an emphasis on activities within local communities weighted more toward social concerns than environmental ones. Nevertheless, the most commonly cited difference between sustainability and the responsibility and citizenship terms is that the latter concepts sometimes exclude a company’s financial viability—its need to economically prosper as an organization.
 


Regardless of the words you use, however, sustainability and sustainable development should nevertheless be explained to employees because of their historical significance and since workers are bound to encounter these terms outside their organization. For our purposes, sustainability or sustainable development are the most appropriate terms given their breadth, origin, and consistent inclusion of an organization’s financial success. Financial success is an indispensable element of an organization’s sustainability initiative because without it, the organization cannot contribute to the well-being of its community or employees—or do anything else for that matter. Moreover, the terms sustainable development and sustainability have become increasingly important in communications with government and industry leaders.   
Sustainability and the ABA

The report supporting ABA’s Resolution 105 on sustainability says that the ABA adopts the internationally accepted concept of sustainable development, as recognized at the 2012 United Nations Conference on Sustainable Development: 

“to ensure the promotion of an economically, socially and environmentally sustainable future for our planet and for present and future generations. “   

The TBL or 2Rs concept of “sustainability” is consistent with that definition of sustainable development, and was used by the ABA’s subcommittee on climate change, sustainable development and ecosystems (CCSDE) in fleshing out the meaning of sustainability for law firms in its ABA Sustainability Framework for Law Organizations (available at the CCSDE website).  The framework, which was developed over two years (and 17 drafts) with the help of many leading law firms and sustainability experts, covers the following TBL topics:

· Economic/financial responsibility: the organization’s financial success; contributing to the community’s economic prosperity.

· Social responsibility: respect for employees; employee and supplier diversity; adherence to  ethical and legal standards; professional courtesy; duty to clients; sustainability awareness; stakeholder well-being; pro bono work.

· Environmental responsibility: resource and energy conservation; waste and pollution prevention; reduction of supply chain impacts.
The framework is supported by the influential Boston-based NGO, CERES, a co-founder of GRI.  

Law firms interested in joining other sustainability leaders on the list of endorsers of the framework should contact one of CCSDE’s vice chairs on sustainability listed on the CCSDE website--currently John Dernbach (jcdernbach@widener.edu) and George Wyeth (Wyeth.George@epa.gov). 
The scope of sustainability as it relates to the legal profession can also be gleaned from ABA’s annual SEER Year-in-Review (YIR), which publishes a section on sustainable development. Over the past few years, that text has touched on the following issues, among others: 

· SEC reporting guidance to companies on “conflict minerals,” climate change, and board diversity; mandatory company TBL/ESG reporting by a number of foreign stock exchanges;  voluntary TBL/ESG public reporting standards, including those on integrated TBL and financial reporting;  

· Trends concerning shareholder resolutions on environmental and social issues; 

· State “benefit corporation” legislation;

· Agenda 21 (UN sustainable development plan), and Anti-Agenda 21 legislation in states; 

· Requirements by the International Finance Corporation, the Chinese government, banking networks, and others on managing TBL/ESG risks in investment projects; 

· Foreign laws mandating  specific  company expenditures and programs on sustainability and corporate social responsibility (CSR);

· Unique financing structures for green projects;

· Sustainability standards for agriculture and other industries; 

· European Union, US EPA and other reports on government policies and programs on sustainability and CSR;

· Developments on sustainability within the ABA.

The ABA President’s Task Force on Sustainability, chaired by Lee DeHihns, issued its first year report in 2014, which summarizes the sustainability –related activities being conducted across the ABA and sets forth an agenda for action for 2015, consistent with the scope of sustainability discussed above. 
As companies, local governments, universities and other organizations continue to move toward a sustainability agenda, it will be increasingly important for you, their legal advisors, to stay informed about sustainability—both the concept and the issues encompassed within it.  The ABA has long been a good source for this information. 

William R. Blackburn (WRB@WBlackburnConsulting.com) is a vice chair of the ABA SEER subcommittee on climate change, sustainable development and ecosystems.  This article is based on a chapter of the second edition of this best-selling book, The Sustainability Handbook—The Complete Management Guide to Achieving Economic, Social and Environmental Responsibility, which will be issued by the Environmental Law Institute and West Academic in late 2015. 
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